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OPINION
Introduction

Recently, with nmuch publicity, Congress nmade it a crinme for a
person who had been "convi cted" of a m sdenmeanor crinme of domestic
violence to possess a firearm See 18 U. S.C. §8 922(g)(9). At the
sanme tinme, Congress al so provided that in the unusual circunstance
where a state takes away a m sdeneanant's civil rights and |ater
restores them there is no "conviction"™ and, consequently, no
violation of 8 922(g)(9). See 18 U.S.C. § 921(a)(33)(B)(ii). 1In
this case, the Court is called upon to decide whether a M chigan
statute, which deprives incarcerated m sdenmeanants of their right
to vote and restores them upon rel ease, conmes within the scope of

8§ 921(a)(33)(B)(ii). As noted in Fraternal Oder of Police v.

United States, 173 F.3d 898 (D.C. Cir. 1999), 8§ 921(a)(33)(B)(ii)

has many anonal i es which require "a detail ed anal ysis of applicable
state law and its interaction with federal [|aw " Id. At 904.

After conducting its own detailed analysis of the relationship



between the Mchigan statute and 8 921(a)(33)(B)(ii), the Court
concl udes that M chi gan | aw excl udes persons who conmit m sdenmeanor
crinmes of donestic violence fromprosecution under § 922(g)(9).

Discussion

Def endant, Ronald Wegrzyn ("Wegrzyn") is charged wth
violating 18 U . S.C. 8 922(g)(9), which provides that

It shall be unlawful for any person —

* k% %

(9) who has been convicted in any court of a m sdemeanor
crime of donmestic violence, to ship or transport in
interstate or foreign conmerce, or possess in or
affecting commerce, any firearm or ammunition; or to
receive any firearmor anmunition which has been shi pped
or transported in interstate or foreign comerce.

The predi cate "m sdenmeanor crine of donestic violence" for the
8§ 922(g)(9) charge occurred on March 13, 1996, when Wegrzyn was
convicted of a charge of donestic violence in violation of MC. L.
8§ 750.81(2). Wegrzyn was sentenced to a termof 6 to 12 nonths
probation. After conpleting his probation, Wgrzyn was di scharged
on Decenber 3, 1996.

The issue before the Court is whether Wgrzyn's conviction
conmes within the exception in 18 U S . C. 8§ 921(a)(33)(B)(ii) for
of fenses under 8 922(g)(9), 8 921(a)(33)(B)(ii) states:

A person shall not be considered to have been convicted

of such an offense for purposes of this chapter if the

conviction has been expunged or set aside, or is an

of fense for which the person has been pardoned or has had

civil rights restored (if the law of the applicable

jurisdiction provides for the loss of civil rights under
such an offense) unless the pardon, expungenent, or
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restoration of civil rights expressly provides that the
person may not ship, transport, possess, or receive
firearmns.

18 U.S.C. 8§ 921(a)(33)(B)(ii). The Court's resolution of the issue
i nvolves two distinct inquiries: (i) whether the law of the state
of Mchigan "provides for the loss [and restoration] of civil
rights” for a conviction for a "m sdeneanor crine of donestic
violence"; and (ii) if civil rights are subject to loss and
restoration, whether a defendant who does not actually | ose them
should be treated the sane as a defendant who actually lost his
civil rights and had them restored.

In conducting its analysis of whether the § 921(a)(33)(B)(ii)
exception applies in this case, the Court begins with two
observati ons. First, the Court nust |look to Mchigan law to
det erm ne whet her a conviction for a "m sdenmeanor crime of donestic
vi ol ence” results in the loss and restoration of civil rights
under 8§ 921(a)(33)(B)(ii). See 18 U.S.C. 8 921(a)(33)(B)(il);

Hanpton v. United States, 191 F.3d 695, 699 (6th Cir. 1999); United

States v. Cassidy, 899 F.2d 543, 546 (6th Cr. 1990). Second, the

"civil rights" included within 8 921(a)(33)(B)(ii) are "the three
civil rights considered key by the Sixth Grcuit —the right to
vote, hold public office, and serve on a jury." Hanpton, 191 F. 3d
at 699.

1. Michigan law "provides for the 1loss of civil rights" for

conviction of a misdemeanor crime of domestic violence and
also for the restoration of those rights.




Wegrzyn and t he Governnent agree that a defendant convicted of
a m sdeneanor crine of donestic violence under M chigan | aw does
not lose his rights to hold public office or serve on a jury.
However, as the Court noted inits April 26, 2000, Order, MC L. 8
168. 758b deprives both m sdeneanants and felons of the right to
vot e upon incarceration. Under that statute,

[a] person who . . . has been legally convicted and

sentenced for a crime for which the penalty inposed is

confinement in jail or prison shall not vote, offer to
vote, attenpt to vote, or be permtted to vote at an

el ection while confined.

MC. L. 8§ 168. 758b. The predicate offense on which the instant
charge is based is a violation of MC L. 8§ 750.81, which provides
for a termof inprisonnment for not nore than 93 days. See MC. L.
§ 750.81(2). Thus, a defendant convicted of violating MC. L. 8§
750.81(2) and sentenced to time in jail loses his right to vote
upon being incarcerated. However, the right to vote is
automatically restored upon rel ease from confinenent.

In Hanpton, the Sixth Grcuit held that under Mchigan |law a
felon who had served his tine on probation had all of his civi
rights automatically restored upon the conpl etion of his sentence.
Thus, held Hanpton, this felon could not be considered a
"convicted" felon in possession under 18 U S.C. § 922(g)(1). For
purposes of the legal issue considered in this Opinion, the

circunstances in Hanpton are sufficiently analogous to those in

this case to warrant the sanme result — in M chigan, a m sdeneanant



convicted of donestic violence, |ike Wgrzyn, and the felon
def endant in Hanpton are subject to "the loss of civil rights" and
the automatic restoration of <civil rights upon release from

custody.! See Hanpton, 191 F.3d at 702-03; accord, Cassidy, 899

F.2d at 549 (automatic restoration of rights suffices for
"restoration" under 8 921(a)(20)).

In its supplenental brief, the Governnent raises three
argunments in support of its contention that | oss and restoration of
voting rights pursuant to MC L. 8 168.758b does not trigger 8
921(a)(33)(B) (ii). The Court will address each argunent in the
order presented by the Governnent.

First, the Government argues that if MCL. 8§ 168.758b is
deened to satisfy the requirenent of |oss and restoration of civil
rights under 8 921(a)(33)(B)(ii), no conviction for a m sdemeanor
crinme of donestic violence under Mchigan laww || ever qualify as
a predi cate of fense under 8 922(g)(9) because all such offenses are
subject to the possibility of a jail termand, consequently, |oss
of voting rights. The Governnment contends that such a result would
be contrary to Congress' intent to enact a broad prohibition on gun

owner shi p by persons convi cted of donestic assault. The Governnent

'Even if a person's general civil rights have been restored,
firearns possession is neverthel ess forbidden by § 922(g) if state
| aw i nposes any sort of restriction upon possession of firearns.
See Caron v. United States, 524 U. S. 308, 118 S. C. 2007 (1998).
M chi gan does prohibit certain felons frompossessing firearns for
limted periods of tine. See MC L.A 8 750.224(f). However
nei ther party has advised the Court of a conparable provision for
m sdeneanant s convi cted of crinmes of donestic violence in M chigan.
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urges that "[i]f at all possible, the Gun Control Act should be
construed in a way that avoi ds excluding the State of M chigan from
its scope.” (Gov't Supp'l Br. at 3.)

This argunent would also apply to felons who have been
convicted in Mchigan for purposes of 18 U S . C. 88 921(a)(20).
Nonet hel ess, as stated previously, in Hanpton, the Sixth Grcuit
hel d that once a felon in Mchigan serves his time, his core civil

rights are automatically restored. See Hanpton, 191 F.3d at 702-

03. In addition, this argunent ignores the fact that after the

Supreme Court deci ded Dickerson v. New Banner Institute, Inc., 460

U S 103, 103 S. C. 986 (1983)(holding that the definition of
"convicted . . . [is] a question of federal, not state, |aw

for desirable national uniformty"), Congress specifically anended
the Omi bus Crinme Control and Safe Streets Act of 1968, Pub. L. No.
90-351, 82 Stat. 226 (1968)(as anmended by the Gun Control Act of
1968, Pub. L. No. 90-618, 82 Stat. 1214 (1968)), with the Firearm
Owners' Protection Act, Pub. L. 99-308, 100 Stat. 449 (1986) to
allow state law to define a predicate "conviction"” for purposes of
the federal felon in possession statute. See 18 U S.C. 8
921(a)(20); Cassidy, 899 F.2d at 547. The sane type of deference
to the patchwork-quilt of state law for definition of "convicted"
is carried over into 8 921(a)(33)(B)(ii). Thus, it is Congress and
not this Court that would exclude the State of Mchigan fromthe

scope of 8§ 922(9g)(9).



More inportantly, however, this argunent ignores one of the
primary rules of statutory construction, which is to consider and
give effect to all parts of a statute in order to carry out the

| egislature's intent. See Bennett v. Spear, 520 U.S. 154, 173, 117

S. C. 1154, 1166 (1997); Kokoszka v. Belford, 417 U. S. 642, 650,

94 S. . 2431, 2436 (1974). In other words, by urging the Court
to focus exclusively on Congress' general intent in enacting 8
922(g)(9), the Governnent would have this Court ignore the plain
| anguage of 8§ 921(a)(33)(B)(ii). That provision indicates that
whil e Congress was aware that in nost states persons convicted of
m sdeneanor offenses do not lose their civil rights, Congress
allowed for the possibility that sone states may actually strip
m sdeneanants of their civil rights. Hence, the parenthetica
stating, "(if the law of the applicable jurisdiction provides for
the loss of civil rights under such an offense)". 18 U S.C. 8
921(a)(33)(B)(ii). This construction is supported by the comments
of Senator Lautenberg, the chief sponsor of the |egislation:

M. President, another new provision in the fina
agreenent clarifies that a conviction will not lead to a
firearmdisability if the conviction has been expunged or
set aside, or is for an offense for which the person has
been pardoned or has had civil rights restored. Thi s
| anguage mirrors simlar |anguage in current |aw that
applies to those convicted of felonies.

| would note that the |anguage on civil rights
restoration, as it has been applied in the past, and as
it should be interpreted in the future, refers only to
major civil rights, such as the right to vote, to hold
public office, and to serve on a jury. Loss of these
rights generally does not flow from a m sdeneanor
conviction, and so this |anguage is probably irrel evant




to nost, if not all, of those offenders covered because
of the new ban.

142 Cong. Rec. S11877-78 (1996)(statenment of Sen. Lautenberg)
(enmphasi s added). Thus, Congress expressly contenplated the
situation where a conviction for a m sdeneanor crinme of donestic
violence may be outside the scope of 8§ 922(g)(9) because the
state's law provides for the loss and restoration of a
m sdeneanant's civil rights.

The Government next argues that the loss of voting rights
under MC. L. 8 168.758b is not a loss of civil rights as envi si oned
under 8§ 921(a)(33)(B)(ii) because MC. L. § 168. 758b does not serve
as a neans of punishnment, but rather as a neans to prevent a | arge
bl ock of prisoners from conbining to deprive the |local community
fromdetermining its own political affairs. The Court rejects this
argunment for two reasons. First, the Governnent has not cited any
support, such as legislative history, to show the purpose of the
Sstatute. Second, and nore inportantly, the Sixth Grcuit and
district courts in this state have relied on MC L. 8 168.758b in
holding that felons lose and regain the right to vote under
M chigan | aw for purposes of the felon in possession statute. See

Hanpton, 191 F.3d at 699 (citing United States v. Dahns, 938 F.2d

131, 133-34 (9th Cir. 1991))2 United States v. Hammonds, 786 F.

*The Hanpton court did not cite MC. L. 8§ 168.758b, but instead
cited the Ninth Crcuit's decision in Dahns for the proposition
that the petitioner becane entitled to vote once he was rel eased
fromcustody. See Hanpton, 191 F.3d at 699. Dahns, in turn, cited
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Supp. 650, 667 & 667 n.17 (E.D. Mch. 1992). Because the Court
finds no basis for treating the restoration of «civil rights
provision under 8 921(a)(33)(B)(ii) any differently than the
sim lar provision under 8§ 921(a)(20) for felons in possession, the
Court rejects the Governnent's argunent that |oss and restoration
of voting rights under 8 168. 758b shoul d not be consi dered under 8§
921(a)(33)(B)(ii).

As a final note, the Sixth Grcuit has held that the | oss and
restoration of civil rights need not have resulted fromaction of

the state directed specifically at the defendant. See Cassidy, 899

F.2d at 549. Rather, it is sufficient if a defendant's civil
ri ghts have been automatically revoked and restored by operation of
a general statute without the necessity of "individualized action."
Thus, a court "nust | ook to the whole of state | aw of the state of
conviction to determ ne whether the [defendant] is entitled to
vote, hold public office and serve on a jury . . . ." 1d.

The Governnent's final argunment with respect to the issue of
whet her the | oss of voting rights under MC. L. 8§ 168.758b triggers
the § 921(a)(33)(B)(ii) exceptionis that the |loss of only a single
civil right is not enough to satisfy the statute. The Governnment
contends that this argunent finds support in the statute, which

requires the loss of "civil rights" as opposed to a single "civil

8 168. 758b as support for its conclusion that a felon's right to
vote under Mchigan law is suspended upon incarceration and
restored automatically upon rel ease. See Dahns, 938 F.2d at 133-34
n. 1.



right." However, the Court does not read the statute as narrowy
as the Governnment. The statute speaks in terns of restored civil
rights but does not identify which or how many ri ghts nust be taken
away and restored to qualify for the exception. The determ nation
of those rights has been a matter for the courts, which, as noted
above, have defined themto include the three core rights — the
right to vote, the right to serve on a jury, and the right to hold
public office.

The only case the Governnent cites in support of its position
Is the Sixth Grcuit's decision in Cassidy. In that case, after
reviewing the legislative history of the civil rights restoration
provision for the felon in possession statute, the court found that
whi | e "Congress envi sioned a restoration of nore than a de minimis
gquantity of «civil rights" it did not intend that a "'full’
restoration of rights" was necessary. Cassidy, 899 F.2d at 549.
The Court does not read Cassidy as requiring the loss and
restoration of all three core civil rights in order to qualify for
either of the exenptions in 8 921(a)(20) or 8§ 921(a)(33)(B)(ii).
Each of the three core rights is substantial, so that the | oss of
any of them either alone or in conbination with one another, is
not de minimis. Furthernore, after the Sixth G rcuit's decisions

in Hanpton and United States v. Driscoll, 970 F.2d 1472 (6th Cr

1992), it is clear that the loss of a single civil right will bar

firearns use.
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2. A defendant who faces the possibility of losing civil rights
but does not actually lose them should be treated the same as
a defendant who actually lost his civil rights and had them
restored.

Havi ng found that the |loss and restoration of voting rights
pursuant to MC. L. 8 168.758b satisfies the «civil rights
restoration exception in 8 921(a)(33)(B)(ii), the Court mnust now
consi der whet her a defendant such as Wegrzyn, who is convicted of
a m sdeneanor crinme of donmestic violence but is not sentenced to
time in jail and, therefore, does not actually lose his civi
rights, should be considered as having his civil rights taken away
and restored for purposes of § 921(a)(33)(B)(ii). The Court
concl udes that under such circunstances the requirenent under 8§
921(a)(33)(B)(ii) that civil rights be lost and restored is
satisfied.

In United States v. Indelicato, 97 F.3d 627 (1st G r. 1996),

the First GCrcuit held that a defendant whose civil rights were
never taken away should be treated the sanme as a defendant whose

civil rights were taken away and restored. See Indelicato, 97 F. 3d

at 631. Enploying the sanme anal ysis used in Cassidy, i.e., that a
loss of civil rights may result automatically from a statute of
general application, the court reasoned, "[i]f individualized
action is not required, it is hard to see why Congress would w sh
to di stinguish between one whose civil rights were never taken away
(I'ndelicato) and one whose civil rights were nechanically taken

away and nmechanically restored.” 1d. at 630. The court noted that
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its holding was consistent with decisions by nost of the other
circuits, including the Sixth Grcuit. Seeid. Significantly, in
reaching its holding, the court quoted the Sixth GCrcuit's
observation in Cassidy, that
There is no rational basis, particularly inlight of

the |l egi sl ative history, for distinguishing between civil

rights possessed by a felon after his release that were

not expressly taken away, and those civil rights which

wer e negat ed, by statute or otherw se, upon conviction or

i ncarceration and then reinstated after his rel ease.
I ndelicato, 97 F.3d at 629 (quoting Cassidy, 899 F. 2d at 549 n. 13).
Al t hough the footnote in Cassidy was not part of or even necessary
to the court's holding, in Hanpton, a nore recent case, the Sixth

Crcuit inplicitly accepted Cassidy's reasoning. See Hanpton, 191

F.3d at 697, 699, 702 (noting that the defendant, who received
probation for the wunderlying offense, "becane entitled under
M chigan law to vote and hold public office once he was rel eased
from custody" or "upon conpletion of his sentence.").

The Governnment cites McGath v. United States, 60 F.3d 1005

(2d Cir. 1995) as support for its position that 8 921(a)(33)(B) (i)
can apply only if a defendant's rights were actual ly taken away and
restored. In McGath, the Second Circuit rejected the petitioner's
argunent that his conviction under the felon in possession statute
was i nvalid. The predicate offense was the petitioner's conviction
for larceny in Vernont. The petitioner was given a suspended
sentence and pl aced on probati on. Because the petitioner was never

i ncarcerated, he did not |ose any of his civil rights under Vernont
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I aw. The petitioner argued that his conviction was invalid
because, although he did not actually lose his civil rights, he
should be treated the sane as sonmeone who | ost and regained his
civil rights. The court rejected the argunent, noting that if
Congress had intended such a result, it could have provided an
exenption to those such as the petitioner who never lost their

civil rights. See McGath, 60 F.3d at 1008.

The MGath court relied in large part upon the First

Circuit's decision in United States v. Ranmps, 961 F.2d 1003 (1st

Cr. 1992). However, in Indelicato, the First Crcuit rejected

Ranps and its rationale when it adopted the view expressed by the
Sixth Grcuit in Cassidy that a defendant who does not |ose civil
rights should be treated the sane as a defendant who | oses civil
rights which are later restored. Thus, the precedenti al
under pi nni ng supporting McGath's concl usion has col | apsed.

As stated by the First Circuit in Ilndelicato, the Sixth

Circuit's view is contrary to that of the Second Circuit in

MG at h. See Indelicato, 97 F.3d at 630. Because this Court is

bound to followthe | aw of the Sixth Crcuit, the Court finds that
the Sixth Circuit's positionis consistent withthe First Circuit's

decision in Indelicato as indicated in Cassidy and Hanpton and is

i nconsistent with MG ath. Therefore, the Government's reliance on

MG ath is inproper.
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The question remains, however, whether the rationale of

Cassidy and Indelicato should apply in this case where the

predi cate offense is based upon a m sdeneanor conviction. The

CGovernment argues that the Cassidy and Indelicato rationale,

interpreting 18 U S.C. 8§ 921(a)(20), cannot be transferred to 8§
921(a)(33)(B)(ii) because individuals convicted of m sdeneanors
generally do not lose their civil rights. Therefore, allow ng the
same result in cases under 8 922(g)(9) woul d eviscerate the statute
because no m sdeneanor conviction of donestic viol ence would ever
qualify as a predicate offense for 8§ 922(g)(9). Thus, the
Government continues to argue, as it did at oral argunent, that the
plain text of the statute puts m sdeneanants who never |ost their
rights in a worse situation than fel ons whose rights are restored
even by automatic operation of state law.?

United States v. Smth, 171 F.3d 617 (8th Cr. 1999),

postulated that a problem could be created by applying the
Indelicato rationale to 8 921(a)(33)(B)(ii). The court said that
"to apply such a fiction to 8§ 922(g)(9), ained at m sdeneanors,
would be to vitiate the statute because nobst m sdenmeanor

convictions do not result inthe loss of civil rights.” Smth, 171

*This argunent defies the usual goal of crimnal sanctions to
i npose the greater disability on the greater crimnal act. The
Government woul d have the person who conmitted the nore grievous
crimnal act and is sentenced to jail (e.g., battering a spouse)
suffer a lesser federal disability than the person who conmitted
the | esser crimnal act and received no jail time (e.g., verbally
assaul ting a spouse).
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F.3d at 623-24. Smth said that the result reached by Indelicato

is not permssible under 8§ 921(a)(33)(B)(ii) because of the
parent hetical |anguage "(if the | aw of the applicable jurisdiction
provides for the loss of civil rights under such an offense)",
which is not included in 8§ 921(a)(20). See id. at 623.

Smth, which concerned lowa law, is not on point wth

Wegrzyn's case for one very basic reason: an individual convicted
of a msdenmeanor in lowa is not stripped of his civil rights

whereas an individual convicted of a m sdeneanor in M chigan and
sentenced to tinme in jail loses the right to vote, which is
restored upon release from confinenment. The Smith court was not
addressing a situation where state |law provided for the |oss and
restoration of civil rights. In this case, a M chigan m sdeneanant
IS subject to the loss and restoration of one of his core civi

rights. Therefore, in the words of 18 U.S.C. § 921(a)(33)(B)(ii),
"the law of [M chigan] provides for the loss of civil rights under
such an offense.” Under these circunstances, there is no sound

reason for not applying the Cassidy and Indelicato rationale to

Wegr zyn

Conclusion

For the foregoing reasons, this Court concludes that Wgrzyn
cannot be charged with violating 18 U.S. C. 8§ 922(g)(9) and that the
i nformati on nust be di sm ssed.

M. Wegrzyn shall be released fromcustody forthwth.
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An Order consistent with this OQpinion will be entered.

Dat ed:

GORDON J. QUI ST
UNI TED STATES DI STRI CT JUDGE
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UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF M CHI GAN
SQUTHERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Plaintiff,
V. Case No. 1:99-CR-210
RONALD JOHN WEGRZYN, HON. GORDON J. QUI ST
Def endant .

ORDER

I n accordance with the Qpinion entered on this date,

IT IS HEREBY ORDERED that the plea entered by Defendant on
January 31, 2000, and the plea agreenment between Defendant and the
Governnment are VACATED and the information fil ed agai nst Def endant
i S DISMISSED.

IT IS FURTHER ORDERED t hat Def endant be rel eased fromfedera

custody forthw th.

Dat ed:

GORDON J. QUI ST
UNI TED STATES DI STRI CT JUDGE



